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NEGATIVE IMPLICATIONS OF THE

PRESIDENT’S SIGNING STATEMENT

ON THE SUDAN ACCOUNTABILITY
AND DIVESTMENT ACT

Friday, February 8, 2008

U.S. HOUSE OF REPRESENTATIVES,
COMMITTEE ON FINANCIAL SERVICES,
Washington, D.C.

The committee met, pursuant to notice, at 10:04 a.m., in room
2128, Rayburn House Office Building, Hon. Barney Frank [chair-
man of the committee] presiding.

Members present: Representatives Frank, Watt, Capuano, Green,
Cleaver; and Bachus.

Also present: Representative Lee.

The CHAIRMAN. This hearing of the Committee on Financial
Services will come to order.

This is a hearing on the implementation of legislation passed, I
believe unanimously, by both the House and the Senate. It was
passed unanimously over the objections of the Bush Administra-
tion. And there are, of course, in the Constitution, ways for the
President to fight legislation to which he is opposed. He is free, ob-
viously, to have members of his Administration argue against it,
and he in fact ultimately has a veto, which could require a two-
thirds vote of both Houses.

The legislation, of course, is legislation intended to enhance the
ability of people in the United States to take action expressing
their horror at the genocide that is taking place in the Darfur re-
gion of Sudan. We think it is important for the American govern-
ment to oppose that in various ways.

We believe it is also important to remove any obstacles from oth-
ers in this country—States, economic entities, and individuals—
from joining in. And indeed, there is an argument in favor of that,
which I believe is very powerful.

It is often the case that governments who have engaged in atro-
cious behavior, when the United States government opposes
them—we don’t do that as consistently as I would like, but in those
cases where we do, there is a tendency for those governments to
say, oh, well, that is just the Administration. It is particularly the
case now, and it has become easy to argue in some places to people
who aren’t terribly sophisticated about America’s internal politics,
that this Administration does not speak for the majority of the
country in a number of areas.
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In the case of Sudan, it is clear that the Administration’s ex-
pressed opposition to the genocide represents an overwhelming in-
tense feeling from the American people. And what we do in this
legislation, which was originally conceived by our colleague, the
gentlewoman from California who sits with us today, we are giving
people a chance to repudiate that argument.

Now, one of the things the Administration doesn’t like is the no-
tion that State legislatures might take positions, elected State offi-
cials might take positions expressing their abhorrence of genocide
and not just expressing their abhorrence but putting their money
where their mouths are. I do not understand why the Administra-
tion is opposed to that.

Let’s be clear: This is not a bill that generally allows that to hap-
pen, although I would be in favor of such legislation. It is a very
narrowly crafted one that deals only with the issues of Darfur in
the Sudan. And why this Administration would oppose our efforts
to allow a broad range of Americans to join the Administration in
its stated policy of opposing this is puzzling to me.

Apparently we have an Administration so wedded to the notion
of ever-increasing executive power that it is willing to put its inter-
est in enhanced executive power and diminished ability for others
in this country to speak out ahead of its commitment to ending the
genocide in Darfur because what they tell us is that they would
rather not have that help; they don’t want States interfering in for-
eign policy.

I would ask unanimous consent to put into the record now a let-
ter dated October 22, 2007, from Jeffrey Bergner, the Assistant
Secretary of Legislative Affairs for the Department of State. And
it says here in part—it is a letter to Senator McConnell, and there
is also one to Senator Reid opposing the bill.

I want to make this point: the President tried to stop this bill
from passing. He lobbied against it. He lost. Indeed, there were no
votes on it because he did not have a lot of support among mem-
bers of the House or the Senate. So it went through.

The President was entitled to oppose the bill. The President was
entitled to have the State Department lobby against it. He was
even entitled to veto it. What he is not entitled to do is, having
failed in those efforts and having declined to veto it, to then unilat-
erally undermine it by a signing statement which will vitiate its in-
tended effect.

And what they say is, “First and foremost, we oppose the bill’s
affirmative authorization for State and local governments to divest
from foreign companies doing business in named sectors in Sudan,
Darfur. These provisions could be seen (however incorrectly), they
say parenthetically, “as effectively converting State actions which
States are already taking into federally protected privileges, there-
by undercutting the supremacy clause and the President’s powers
thereunder. We do not believe that either the interests of either the
Article I or Article II branches of government are served by such
legislation, especially in this situation where divestment actions
are currently proceeding without Federal intervention. Such au-
thorizations would set a dangerous precedent.”

Well, first of all, the silliness of the constitutional argument is
important. I am going to give myself extra time. I will give it to
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others as well. How does it violate the supremacy clause for the
Congress of the United States to pass a law, signed by the Presi-
dent, albeit reluctantly, authorizing something?

The supremacy clause says that if there is a conflict between the
Federal Government and the States, the Federal Government wins.
It is a position I will ask Judge Wald to correct me on if I have
stated it incorrectly. The supremacy clause is fairly clear-cut. It
says if the Federal Government makes a decision, it countermands
a contrary State decision.

How could anyone argue rationally that the Federal Government
undermines the supremacy clause by a decision it takes author-
izing actions? What is the undercutting of the supremacy clause?
But again, understand, the right of the executive to do this pre-
empts the interest in enhancing the effectiveness of action to ex-
press our distaste for what happens in Sudan.

They also come to the defense of the fund managers. Now, what
we had is State pension funds that are afraid of being sued. And
the Administration says, well, they are proceeding anyway. Yes,
but they are proceeding under the threat of a lawsuit.

The purpose of this bill—you know, we thought we had people
here who said, there is too much litigation in this society. Well, we
took an action to try and prevent litigation, to allow these things
to go forward. And the Administration objects to our doing that,
and they say, well, some people are doing it anyway. Yes, but we
believe more would if they weren’t threatened with litigation. And
certainly no harm is done, certainly not to the supremacy clause
by the Congress passing a law.

We then have the argument also on behalf of the fund managers.
Now, we have had situations where people have wanted to have
their mutual funds or the money that they have owned or in-
vested—they want divestiture. And they have been told by some of
the third party fund managers, oh, we can’t do that. We owe you
the duty of maximizing the income.

Now, I must say that some of the fund managers who have
claimed to be restrained here welcome the restraints. There is a de-
vice that we in Congress, in politics, sometimes use which I think
is in play here. It is what I call the “reverse Houdini.”

Harry Houdini had an act in which he would have other people
tie him up in very firm knots and then he would get out of the
knots. That was his act. It is common in politics, and apparently
in the fund management area, to do the reverse. You tie yourself
up in knots. You impose restraints on yourself. And then, when you
are asked to do something, you say, “Oh, I can’t do that. I am all
tied up in knots.”

Because we are here untying them, and the Administration ob-
jects to that. Here is what the Administration said: “By affirming
that fund managers may avoid their fiduciary responsibility in stat-
ed cases, these provisions weaken essential legal protections for in-
vestors, including workers, retirees, and their families, and set a
dangerous precedent for extending such immunity.”

I wish that this zeal on behalf of the right of people to bring law-
suits in defense of investors had been present when the Adminis-
tration refused to allow the Securities and Exchange Commission
to file a lawsuit in the Stoneridge case vindicating the rights of in-
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vestors who wanted to bring a lawsuit. It is a rare example of this
Administration worrying about the right of investors to sue not
being infringed.

Those are the merits. So here is where we are. I got a letter. We
then, by the way, asked the Justice and State Departments to come
and testify. The State Department wrote a letter expressing its op-
position to the bill, so it seemed natural then to say, “Well, will you
come and talk about this signing statement?” They refused to do
it. The State Department and the Justice Department refused to do
it. And essentially they said, frankly, “Hey, go talk to the White
House because this is their signing statement.”

So then we have the letter that I received earlier this week from
the counsel to the President: “While we appreciate the interest the
committee may have in the signing statement, there are constitu-
tionally based concerns about providing direct testimony that will
touch on communications to or with the President, and particularly
those in the nature of legal advice.”

We asked the White House to come and explain the public policy
and the legal arguments here. They refused to do it. The White
House counsel is not some private attorney. In fact, I think it was
established during the disputes during the Clinton Administration
that the relationship between the President and official counsel
was not the same as a purely private attorney.

We are not talking about somebody up on a misdemeanor or fel-
ony rap, and we are not trying to interfere with the attorney-client
privilege. We are asking the President’s lawyers to justify the con-
stitutionality of an argument that, having failed to defeat a bill
through the normal legislative process and having not had the
courage to veto the bill, although they wished obviously that they
could have because they didn’t want to put their members, I guess,
through the choice of having to vote to override them, to come and
tell us by what right they now announce that they, having signed
the bill, will tell people when it is okay and when it isn’t okay. Be-
cause that is what the signing statement does.

And that is particularly relevant here because we are talking
about encouraging people to not be deterred by a lawsuit. And now
we have people saying, okay, Congress says I won’t be sued, but
the President says I can be sued. I mean, it is a clear blow at the
core of this bill because what it says is, hey, the White House says
that if I am sued and I plead this congressional act, the President
who signed it may intervene and say, no, no. The act was unconsti-
tutional in that regard. I signed it because why not sign an act that
is unconstitutional if I have reserved to myself the right unilater-
ally to get rid of it or to tell people when they can enforce it and
when not?

So they refused to testify. And here is the next paragraph: “It is
the policy of the Administration to cooperate with the legitimate in-
quiries of Congress to the fullest extent possible. In that spirit and
toward that goal, we are prepared to provide an informal briefing
to your committee presented by subject matter experts within the
Executive Branch if that is desired by you.”

No, it is not. We will not accept some back door, informal chat
on a matter of overwhelming constitutional importance as opposed
to testimony by them openly. Also, by the way, they say “subject
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matter experts.” They mean that they will tell us again why they
didn’t like the bill, why they tried to kill it, and why he wished he
could have vetoed it, but he knew it wouldn’t be sustained. They
apparently don’t plan to discuss why they have the right to sign
a bill and then tell people to ignore it. And they then called my at-
tention to these letters which I just read.

We have a situation in which, expressing the deep outrage of the
American people at genocide, frustrated by our inability to do more,
we passed a bill that my colleague from California initiated which
said that those Americans whose sense of decency drives them to
say that they do not wish to be financially complicit in one of the
greatest crimes now going on in the world, that the people to whom
I have entrusted my money can honor my outrage and not face a
lawsuit, and allow States and cities and others to join in expressing
to the government of the Sudan how outraged we are.

And this Administration said, “No, that might set a bad prece-
dent for our powers.” No, the American people have no role in this
other than having voted every 4 years for us. And we will unilater-
ally, not having been able to kill the bill, tell people, feel free to
ignore it.

And as I said, in the nature of this case, since it is meant to en-
courage people not to be deterred by the threat of lawsuit, vitiating
that really affects the law. So it is a signing statement that is in-
tended to give, through that unilateral assertion of executive
power, the right to undercut a bill that they could not defeat.

It is bad for the efforts against the Sudan, and it is wrong as a
matter of constitutional principle. And it is compounded by the ar-
rogant refusal to discuss this in public. So I hope that this hearing
proceeding, and I must say it is my intention at some point we will
be thinking about whether the House ought to pass a resolution re-
pudiating this effort by the President to take back, in this unilat-
eral fashion, what he could not do through constitutional processes.

Before I recognize the ranking member, I would ask unanimous
consent that our colleague from California, an alumna of this com-
mittee, be allowed to participate in the hearing, showing the great
spirit of charity on the part of this committee and overlooking the
fact that she left us. Is there any objection?

[No response]

The CHAIRMAN. Hearing none, the gentlewoman will be allowed
to participate. Under the rules, the full members of the committee
will come first, and she will come at the end.

The gentleman from Alabama.

Mr. BacHus. Thank you, Mr. Chairman.

Mr. Chairman, I thank you for continuing to hold these hearings
focusing on Sudan and the genocide and Darfur. It is a cause I be-
lieve in strongly, and you and I and Ms. Lee and others have
worked for years to try to have some positive influence on the
slaughter there. I welcome the Congresswoman from California to
the hearing, and I welcome her work in this regard.

The Sudan Accountability and Divestment Act that we passed in
this Congress had overwhelming bipartisan support. As you know,
it became law on the last day of last year. We cannot rewrite his-
tory or save lives that are already lost in Darfur. However, we can
and must resolve to do things better going forward.
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This law has the potential to give hundreds of thousands of
peaceful men, women, and children in Darfur an increased chance
of surviving the genocide. Economic and financial considerations
have been used to both block and water down our Sudan capital
markets legislation in the past. Economic and financial consider-
ations are important. But in a loving nation, such considerations
can never be used as a justification for turning a blind eye to geno-
cide.

Closing our financial markets to those who participate directly or
indirectly in the slaughter of innocent human beings is well within
our ability, and ought to be our bedrock principle. America is a lov-
ing nation, and allowing our financial markets to be utilized by an
evil regime that conducts religious and racial genocide is incon-
sistent with our values and principles.

This new law puts strong pressure on a government that has
consistently engaged in genocidal actions, both directly and as an
enabler of paramilitary factions that are harassing and killing peo-
ple in Darfur and elsewhere in Sudan. It is vital to keep pressure
on the Khartoum government because of the bait-and-switch game
it has played with the rest of the world for years, pretending to
make strides to end the genocide and then going back on its word
when the world’s outrage is temporarily spent or focused else-
where.

Even now, in neighboring Chad, efforts to overthrow the current
government are believed to be an attempt to frustrate international
efforts to intervene in Sudan. The upheaval in Chad is widely be-
lieved to be supported by the Khartoum government. The rebels
have even entered Chad from Sudan.

President Deby’s cooperation is essential for the deployment of
peacekeepers in Darfur, and efforts to overthrow him starkly illu-
minate the intentions of the Khartoum government. Such desta-
bilizing actions and violent forays make it clear that pressure on
the Khartoum government must be unrelenting.

The objectives of this law are ones I wholly embrace. Shutting off
Khartoum’s financial pipeline will bring us closer to the goal of
halting the atrocities. It is a goal that I do believe is shared by the
Administration.

In regard to the signing statement, let me first say that commu-
nications between this White House and the Congress have been
problematic on many issues. Obviously, this is an additional one.
I am disappointed by the State Department and what appears on
its face to be arrogance and also an ignorance of the duties and ob-
ligations, as well as the powers vested in the Legislative Branch by
the Constitution.

Mr. Chairman, once again let me thank you for this important
hearing. As I conclude, I would like to read a few passages from
the prayer breakfast message yesterday. It is the President’s pray-
er breakfast. The President was there, and Members of Congress
were there, from both the Senate and the House. Over 4,000 people
attended throughout the world. Members of the cabinet were also
present.

The message was from Ward Breen, who heads up the African
Development Fund. Here is something that I think applies very di-
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rectly to the efforts that Ms. Lee and others in this Congress have
made to address the genocide in Africa.

He says, and I quote, “The question I have been asked by most
of my American friends”—this is also a question I have been
asked—*“is why cross an ocean to help people when you need only
cross the street to help your own?” It is a great question, and the
answer, of course, is that we need to do both. Solzhenitsyn said
that disaster is defined by two things, magnitude and distance. So
a small disaster close to home or a huge disaster far away results
in what he describes as bearable disasters of bearable proportions.

“We have become too good at bearing. Our hearts should be bro-
ken by the things that break the heart of God. Specifically in Afri-
ca, there are many far-away disasters of epic proportions.” He lists
Rwanda as one. He goes on to say, “Today in Darfur, Sudan, 1.5
million homeless and thousands terrorized by raping and killing.”
He concludes by talking about AIDS. Epic disasters of epic propor-
tions, far from home for most of us.

Mr. Chairman, I thank you for your hearing, and I only hope
that the Administration will take a more helpful, more cooperative
role in this process. Thank you.

The CHAIRMAN. I thank the gentleman. Before turning to the
gentleman from North Carolina, I just want to express my appre-
ciation. And people should know that the gentleman from Alabama
now, and previously when he was chairman of the Subcommittee
on Financial Institutions, has been one of the leading members of
this Congress in trying to deal with the terrible problems that have
afflicted people in Africa, from debt relief to now.

This was a sign of a genuine passion that he has honestly and
courageously articulated, and we will continue to work together on
a number of these issues.

Mr. BacHUS. Could I introduce into the record the entire speech?

The CHAIRMAN. Yes.

Mr. BacHUS. I would also like to add another thing he said that
I had underlined: “Proverbs, the Book of Wisdom, says, ‘Speak up
for those who can’t speak for themselves, and defend the rights of
the poor and destitute.” If there are any people that can’t defend
themselves, it is the people of Darfur.”

The CHAIRMAN. I thank the gentleman, and that will be made
part of the record without objection.

The gentleman from North Carolina is now recognized. I should
note that he is also a member of the Judiciary Committee, and one
of the leading legal scholars of this Congress.

Mr. WATT. Thank you, Mr. Chairman. I won’t take 4 or 5 min-
utes, but I do think it is important to make two points.

The first point is that I was not here in Congress during the
lead-up to the actions that were taken with respect to South Africa.
But in many respects, from what I have read about those steps
leading to it, the White House and Presidents of the United States
were just as reluctant to take any kind of affirmative, positive step
until they were basically forced to do so.

And this strikes me as yet another example of that, in which if
this works out well, which really there is no good method to make
it work out well retrospectively but it might work out well prospec-
tively, I suspect this President will be bragging about all of the
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good things that he did to end the genocide in Darfur, including
this legislation that we passed.

The difference there, I think, was that signing statements were
not the order of the day. And as the chairman has noted, we have
found in the Judiciary Committee that this President has just, in
a virtual dictatorial fashion, decided that he can ignore the laws
that Congress passes, even those that he signs into law, by writing
these signing statements that have the effect of watering them
down or minimizing the impact of them.

So this is not new, but it is new in the sense that signing state-
ments have become such a precedent for this Administration, being
used in so many different areas that it is unbelievable.

The second point is, this is a particular disappointment because
a number of us work with our local States to try to get them to
pass divestment legislation. Many of them had reluctances, based
on the uncertainty of the law and various and sundry other con-
cerns that they were expressing, but they passed those laws any-
way.

To the extent that the signing statement that the President has
attached to this bill muddies the water about whether States have
the authority and what authority they have, it basically sets us
back substantially, I think, in some of those States that were kind
of concerned about what the standards were and concerned about
what they could do at the State level not only with their govern-
ment funds but with pension plans and other funds that were po-
tentially being divested or were being invested in Darfur and
Sudan.

So this is a real concern, and I join the chairman in expressing
that concern. And I am glad that we are having the hearing about
it to try to minimize it as much as we can.

I will yield back the balance of my time.

The CHAIRMAN. I thank the gentleman. And I do want to note
that we did get a letter from the Department of Justice as well
which made similar arguments, which we will put in the record.
And again, they declined to come and discuss it.

But we did get a letter from the Department of the Treasury.
They had one objection about their role in providing the specifics
of the list, and we acceded to that. So on the procedural question,
an important question but a question about how you did this, when
Treasury raised an objection about how do to this better, we ac-
ceded to that. So it is not as if they were totally stonewalling.

Now I am going to call on my colleague and neighbor from Mas-
sachusetts, who has been one of the leaders in the Congress in the
effort to mobilize against the Darfur genocide. My colleague, Mr.
Capuano.

Mr. CapuaNO. Thank you, Mr. Chairman. Mr. Chairman, I really
just came to kind of express my outrage at what is going on here,
and to thank people at this panel for standing up.

The easiest thing that I have seen anybody do is not—nobody is
for genocide, but to just remain silent, to just let things slide, to
worry about other issues. And the truth is, let’s be serious. I mean,
if there is a complete and utter genocide and everybody in Darfur
were killed, most of our lives will not be personally individually
changed.
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Yet that is not why any of us ever ran for public office. That is
not why you are here. And I would argue that anybody who feels
that way or allows those feelings to consume them are less human
than they should be. And I just want to thank the chairman and
the ranking member for keeping this issue alive and moving it for-
ward.

And there are days that—I have been involved with this now for
several years, and there are days that I, and I am sure that any
of us who watch this, feel powerless, helpless, and that maybe no-
body cares except a handful of us. I don’t know.

But I will tell you that those are the days that get me angry. I
feel things that I don’t generally feel when I am in public office.
And those are days that make me remember that there have been
people before us that have had better things to say than I will ever

say.

And there is one quote that I actually keep on my wall in the
office from Nobel Prize winner Elie Wiesel that says, “There may
be times we are powerless to prevent injustice. But there must
never be times that we fail to protest.” And if nothing else, I am
here today to protest.

I don’t know that this will change anything. I don’t know that
we can get the President to actually do the things he should be
doing. I don’t know that we can get the world to do what they
should be doing. But I do know one thing, that I am not going to
stop. And I know that the people at this table and the people on
this committee won’t stop. If it doesn’t save one life, do what we
can do.

And I will tell you that I don’t know what we are going to do
next. I don’t know if this government will do anything next. But
every day that goes by, I am looking for things that we can do, that
we can take action on, little as they might be, hoping that someone
will come up with a better idea than me.

I mean, right now I am reduced to the fact that right now I have
no intention of watching one minute of the Olympics. Not one
minute will I turn that TV on. Now, I hope that changes. I want
to watch the Olympics. I want to root for American athletes. But
I won’t.

And I won’t because we can’t get China, the leading protector of
the Sudanese government, to do anything. To do anything. To put
their arms around their friends and say, guys, stop. Not only are
they not doing that—and the world isn’t, either. But the rest of the
world is probably powerless to do it.

The United States Government seems powerless to do it. All we
have to offer here is military might and economic might. We seem
at the moment to be unwilling to use our economic might, and cer-
tainly unwilling to use our military might. There are others who
can, yet they refuse to do it. They talk a good game. The U.N. has
talked a good game. But in the final analysis, people are still dying.
The horrors are expanding, and they may well consume the entire
region.

You all know this. I am telling you things you already know. I
am kind of doing this for the three people who might be watching
this. At the same time, we do what we can do. I know that you are
each doing what you can do.
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And I just want to say thank you for your leadership, for your
courage, and more importantly, your commitment, your stick-to-it-
iveness on an issue that again, for all of us, each and every one
of us, it would be just easier to focus on other things and to worry
about other things and to spend our time doing other things that
maybe we could change a little more easily.

But there is nothing more important, in my opinion, than as a
human being standing up for the lives and wellbeing of other
human beings that are being so oppressed and so unnecessarily vic-
timized. So I just want to say thank you.

The CHAIRMAN. Next we will hear from another one of the legal
experts on this committee, a former judge who brought his legal
learning and his passion to our deliberations. The gentleman from
Texas, Mr. Green.

Mr. GREEN. Thank you, Mr. Chairman. And I thank my col-
league, Ms. Lee, for returning to the committee and continuing to
stay the course. She has been a stellar, supreme example, if you
will, for many of us. When we were neophytes, she was there to
lead the way and to in fact show us the way over to the jailhouse.
Some of us were involved in protest with her, and we were quite
pleased to make a sacrifice for this cause.

I am as disturbed as anyone with the behavior of the President.
I think the comments of the chairman are most appropriate with
reference to a resolution. I will gladly join the chairman in pre-
senting a resolution such that we can at least express our deep de-
sire to have the President understand the import of his actions.

This President has put us in a position now where we have an-
nounced to the world, the United States of America has announced
to the world, that genocide is taking place. But we are also saying
to the world that we will watch the very thing that we have de-
nounced continue when we had the power to make a difference.

It is one thing to witness something when you are powerless, but
an entirely different thing to sit silently by when you have the
power to make a difference. History will not be kind to those who
had the power and who refused to use it. History will not be kind
to this President.

We should not be kind. We should impose a resolution, the
strongest possible resolution, denouncing his actions. I thank you,
Mr. Chairman, and I yield back the balance of my time.

The CHAIRMAN. And next another member of the committee—

Mr. BacHus. Mr. Chairman?

The CHAIRMAN. I will yield to the gentleman.

Mr. BacHUS. If I could, I would like to respond. I would like to
think—I know the President has a dedication to Africa. He has
quadrupled the funding for AIDS. I have to believe that this is a
disconnect between the President and the State Department or
some of his advisors. So I would hope that at least some oppor-
tunity is afforded—

The CHAIRMAN. Well, the gentleman has certainly earned the
right—I mean, in general that would be a courtesy we would give
the President. But the gentleman from Alabama is certainly in the
right. We won’t take any action pending whatever conversation
would happen.
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Mr. BacHUS. But I do—Mr. Green, I do understand your passion
for Africa that I share, the genocide. Let me just emphasize, I know
the President is concerned about the genocide, so that I am puzzled
why the State Department—

The CHAIRMAN. Let me say to the gentleman, look. We are not—

Mr. BACHUS. —is not any more responsive.

The CHAIRMAN. This is much too important an issue for point-
scoring. I don’t denigrate point-scoring, but we can do that in an-
other context. What I am concerned about is the extent to which
this may undercut. And if there could be some conversations that
could diminish that effect, then there wouldn’t be a need for fur-
tﬁer action. So we will work with the gentleman and be glad to do
that.

Mr. BAcHUS. You know, as has been said here, the President did
sign the legislation. He did attach a signing statement. And there
needs to be open discussion of this.

The CHAIRMAN. We will look forward to that.

Mr. BacHUS. And as you read the letters, I think maybe the—
I am sorry that they didn’t see fit to be here.

The CHAIRMAN. I appreciate it.

Let me—finally, another perspective. Our colleague from Mis-
souri who is also, of course, a minister, and I am a great believer
in the separation of church and state, but when we talk about a
great moral evil such as this genocide, there is a perspective that
thefgelzntleman from Missouri brings that we have frequently found
useful.

And so I am glad to recognize Mr. Cleaver.

Mr. CLEAVER. Thank you, Mr. Chairman. I rarely ever miss our
committee hearings, and I don’t like to be late when I am here. I
changed my flight schedule today because I needed for my own psy-
chological wellbeing to at least come to express my concern.

In my real life, as the chairman mentioned, I am a United Meth-
odist pastor, and 5 years ago, we adopted 20 young men referred
to by the media as the “Lost Boys.” These are young men who were
able to get out of the Sudan. They left during their early teen
years, and we provided housing for them, and now most of them
are in the University of Missouri.

They have no connection with their families at all. They don’t
know where their mothers, their fathers, their sisters, and their
brothers are, and thus the name the Lost Boys. And they immi-
grated here in this country, and I wish the people of the Congress
and the State Department and the White House could spend one
hour listening to these young men tell of what they saw.

It is a tragedy that a 12-year-old could stand behind a tree and
watch people he has known all of his life be machete’d to death.
I tremble. I tremble at the thought that our country could act and
fails to do so.

My hope is that some kind of transformation will occur, whether
it is in the State Department or in the White House, that would
allow this country to do what it ought to do in the face of almost
unparalleled agonies experienced by people.

It seems to me that the signing statement that trumps all sign-
ing statements is the United States Constitution. It has already
been signed. And that cancels out anybody signing anything that
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cancels it out. I am concerned that when we have these signing
statements, it undermines the moral integrity of our Nation and it
tarnishes our image as we stand on the world stage.

Thank you, Mr. Chairman.

The CHAIRMAN. I thank the gentleman.

Finally, joining us today is our colleague who was the author and
guiding spirit of this legislation. She combined a passion with an
understanding of the process. I worked patiently with her, and very
well staffed as she was so that we were able to deal with legitimate
concerns that the Administration raised, as I said, when the Treas-
ury had some arguments about how best to do it.

But her combination of discipline and passion is the reason that
this bill became law. The gentlewoman from California, Ms. Lee.

Ms. LEE. Thank you very much, Mr. Chairman. And first, let me
just say to you this never could have happened without your lead-
ership, your intellect, and your understanding of what we had to
do in terms of making sure that the legislative processes worked
in this body.

But also I want to thank you for your moral and ethical commit-
ment, and your understanding of really America’s role in the world
and how this committee, under your leadership as chairman, can
really address and become once again a leader in setting a new
moral standard. So thank you, Mr. Chairman, for your leadership.

I also thank Mr. Bachus for his commitment and his willingness
and understanding to work in a bipartisan fashion. And I know
that this stems not for political reasons, but for moral reasons. It
comes from his heart. He understands that this is necessary in
terms of how we address many of these moral crises. And yes,
genocide is a great moral and humanitarian crisis.

I have to thank him and this entire committee for stepping up
to the plate and for taking this on head-on. And I think Mr. Watt
mentioned the South Africa model. Well, my predecessor, now
Mayor Ron Dellums, carried the divestment legislation. And as I
remember it, President Reagan vetoed that legislation. But you
know what? The Congress overrode that veto and finally put the
United States on the right side of history as it related to the bru-
tal, oppressive regime of apartheid in South Africa. And the rest
is history.

And so now we are at another moment when we have another
great crisis, and that is the genocide that is occurring in Darfur.
This Congress, in a bipartisan way, passed the toughest, most rea-
sonable divestment legislation which we are talking about today.
And the President, I guess, knew that he could not override—that
he could not veto this bill because, once again, we would have over-
ridden the veto.

And so I think this is very cynical what took place, Mr. Chair-
man, because this is really where the rubber meets the road. The
President declared genocide as taking place in Darfur, and indi-
cated several years ago that he would take all measures to address
this genocide.

And so here now we have a bill that would begin to put the
squeeze on Khartoum, would allow our people in this country, our
universities, pension funds, States, to begin to do what they needed
to do to address this genocide, and he issues a signing statement
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that in essence would try to send a signal that this is not some-
thing that he would approve. And so I think it is very contradic-
tory. It is very cynical. And I am pleased that we are holding the
hearings today.

I want to thank our panel for being here and for your leadership,
and all of our young people, the faith community, all of the groups
that have really been the wind beneath our wings throughout the
country, who have insisted that we do this.

Finally, let me just say that the President also has issued a sign-
ing statement on our bipartisan effort on the defense authorization
bill, where we insisted that there should be no permanent military
bases built in Iraq. Once again, subverting the law, issued a sign-
ing statement saying that this is something that, in essence, the
Administration is not going to comply with.

This governmental lawlessness that we see is unbelievably
wrong. It is unconstitutional. And again, Mr. Frank, I want to
thank you for your leadership and for helping us try to figure out
how we can move forward to make sure that the law is complied
with. We cannot allow another Rwanda to occur, where one million
people died and our country did much of nothing except, after the
fact, apologize.

So thank you again.

The CHAIRMAN. Thank you. And let me just note she called out
the example of the South Africa sanctions bill. We are told some-
times by analysts that sanctions never work. One of the greatest
moments I have had as a Member of Congress was to stand in
Statuary Hall with a large number of other members and listen to
one of the great men of this time or any time, I believe, Nelson
Mandela, thank the Congress of the United States for passing the
sanctions bill, and telling us that the passage of the sanctions bill
by the United States over Ronald Reagan’s veto was a very impor-
tant part of the effort to get rid of apartheid. Anyone who tends
to dismiss sanctions has to confront the argument to the contrary
of Nelson Mandela.

We will now begin the testimony. We will start with Mr. Jerry
Fowler, the executive director of the Save Darfur Coalition, with
whom we worked. I have to say a lot of work went into this. It was
not some simple statement, as it appeared at the first. But the staff
on this committee, Ms. Lee’s staff and others, worked very hard to
get this done.

I would also make explicit what should be clear. This is a one-
sided panel because the other side of the argument refused to show
up. We invited the Justice Department. We invited the State De-
partment. We invited the White House. They refused to come.

So this was the bipartisan effort to produce a panel that we
think is representative of the argument, and we regret that those
who we thought might have defended the position of the Adminis-
tration declined to do so.

Mr. Fowler, please.

STATEMENT OF JERRY FOWLER, EXECUTIVE DIRECTOR, SAVE
DARFUR COALITION

Mr. FOWLER. Thank you very much, Chairman Frank, distin-
guished members of the committee, and Ms. Lee. Thank you for
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this opportunity to speak to you today about this issue, and thank
you especially for your continuing leadership on it.

As the president of the Save Darfur Coalition, I would like to
ground our discussion today in the human reality of the crisis in
Darfur, which this law was designed to help change. Ultimately, we
can’t lose sight of the fact that it is human lives that have been
destroyed and human lives that remain at risk.

And I want to put a human face on it by telling a story from the
first time that I went to the region. I traveled to Chad in May of
2004, to the Sudanese border where refugees were coming across
the border every day.

And one day, near the end of that trip, after I had talked to doz-
ens of refugees and heard their stories, I met a woman named
Hawa. And you have to understand that the daily temperature
there was 115 to 120 degrees. There were sandstorms. It was an
incredibly harsh environment.

I had heard all of these stories of suffering, and I met Hawa in
her little hut, a little makeshift hut that she was living in with her
four children.

She told me about the day her village was attacked. On that day,
her father was killed and her brother was killed. A cousin was
killed. Thirty people in her village were killed, and her mother dis-
appeared. And I have to admit that I suddenly felt overwhelmed
by that suffering, by her suffering, and I wanted to get out of that
hut and just get out of the oppressive atmosphere in there.

And I started to back out of the hut, and she started speaking
in a low voice. And I looked over at her, and tears were coming
down her cheeks. And she was saying, “What about my mother?
What about my mother? I don’t know where my mother is. I don’t
know if she is dead or alive.” And I felt as though she was asking
me to give her an answer, which I couldn’t possibly give.

And the only thing that I could think to say was to ask her for
her mother’s name and to tell her that I would bring her mother’s
name back to America and tell Americans her mother’s name. And
her mother’s name is Khadiya Ahmed. Khadiya Ahmed.

And so now I am telling you that name, and I am telling you that
as vast as this catastrophe is, it ultimately comes down to one
woman who doesn’t know where her mother is and probably won’t
know where she is until there is peace and security in Darfur.

We are nearly 5 years into this conflict, and lives still hang in
the balance even as we speak today. Over two million people re-
main displaced inside Darfur, and another couple of hundred thou-
sand across the border in Chad. The best chance for improved secu-
rity for civilians in Darfur is the full and effective deployment of
a 26,000-strong United Nations/African Union civilian protection
force. Yet more than 6 months after the Security Council unani-
mously authorized that force, only a third of it is on the ground,
and those are ineffective African Union troops who simply switch
their hats from green to blue.

The primary reason that this force has not been deployed is that
the Sudanese government is successfully impeding its deployment
by stalling on basic technical issues. Then last month, its army
brazenly went a step further and ambushed a clearly marked U.N.
convoy. Lives will continue to be lost if the United States and the
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international community do not act more vigorously to impose swift
and strong consequences on Sudan.

While the United States had led international efforts to impose
sanctions on the Sudanese regime, existing sanctions have not been
enough to bring about the necessary change in the regime’s behav-
ior. The legislation that we are discussing today, which was unani-
mously passed by this Congress, called SADA, the Sudanese Ac-
countability and Divestment Act, was carefully crafted as another
tSoocl1 to generate concerted economic pressure on the government of

udan.

Its successful passage was the product of a vibrant partnership
between House and Senate leaders, including the leaders here
today, and a broad constituency of conscience that brings together
a diverse group of civil society organizations, religious groups, and
grassroots activists.

By signing the bill, President Bush has enacted the extra legal
protection offered to States that decide that their tax dollars shall
no longer be invested in companies that help fund the genocide in
Darfur. In my mind, the real negative impact of the signing state-
ment so far has been the ambiguous message it sends to Khartoum
and to the business interests that are contributing to Khartoum’s
ability to carry out genocide in Darfur.

Each day of delay in imposing real economic and political con-
sequences on Sudan is another day that refugees will suffer, that
girls and women will be exposed to rape while gathering firewood,
and that Hawa, the woman I met in 2004, will wait to find her
mother and return home. We ask for your continued help and lead-
ership in ensuring that their days of suffering and waiting will be
numbered. Thank you very much.

[The prepared statement of Mr. Fowler can be found on page 39
of the appendix.]

The CHAIRMAN. Next, I am delighted to be joined by one of our
leading scholars, the former chief judge of the District of Columbia
Circuit Court, Judge Wald.

STATEMENT OF THE HONORABLE PATRICIA M. WALD,
FORMER JUDGE AND CHIEF JUDGE, UNITED STATES COURT
OF APPEALS FOR THE DISTRICT OF COLUMBIA CIRCUIT

Judge WALD. Thank you, Chairman Frank. And thank you, other
members of the committee, Ranking Member Bachus, and Rep-
resentatives Lee, Watt, and Green for inviting me to testify here
today.

I might say before I begin my testimony, which will focus on the
signing statements aspect and put this signing statement hopefully
in the context of the larger dispute about signing statements, I
would like to put on the record the fact that I, too, have had some
personal relationships with genocide.

As you may know, I sat for several years—2 years—on the Inter-
national Criminal Tribunal for the former Yugoslavia. And during
that time, I sat on a genocide trial, in fact, the first genocide trial
there, dealing with the notorious massacre of 7,000 to 8,000 young
Bosnian men in one week at Srebrenica, called at that point the
worst massacre since World War II. Hopefully Darfur will not
reach that title.
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So I have seen firsthand the witnesses, hundreds of witnesses,
testifying. I will cite only one woman witness in this genocide, who
said, “In one week I lost my father, my husband, my son, and 20
male relatives,” gone in one week in that genocide.

The second point, and then I will move on to the focus of my tes-
timony, is that I have done work since leaving both courts with
international foundations that deal with some of these problems of
atrocities and genocide abroad. And I have come to know how im-
portant is the role of finance in these genocides.

For instance, even the Bosnian genocide was financed, in a sense,
by the government of Yugoslavia. I mean, all of the soldiers were
being paid out of Belgrade. But even more relevant here, I am sure
you are aware of the pending prosecution of Charles Taylor, the
former president of Liberia, who has been indicted by the Sierra
Leone court for his role in financing the terrible civil war and the
atrocities attendant thereto, the blood diamonds, etc., in Sierra
Leone.

So I think this bill is especially important, as the last speaker
noted, because of the arrogance with which the current government
in Sudan and Darfur has defied international law, for instance, the
International Criminal Court. And in this one instance, as I am
sure you are aware, despite Administration opposition to the Inter-
national Criminal Court, the United States did not veto in the Se-
curity Council the Security Council resolution to refer the Darfur
case to the International Criminal Court, which has already
brought down two arrest warrants against two high government of-
ficials in Darfur.

Unfortunately, the premier has more or less thumbed his nose at
those, has refused to give up the indictees, but not only that, with
one of them he has appointed that particular indictee to oversee
the deployment of humanitarian aid and the situations in the ref-
ugee camps in that country, which is sort of the ultimate thumb
your nose. So I do think that financial sanctions are important. I
will now go on to the main business.

In terms of signing statements, I will make five points briefly
about signing statements in general.

The CHAIRMAN. Let me just say, we have—although for a Friday
with no votes it is a big turnout, we are not under a time con-
straint, so the 5-minute rule is pretty flexible.

Judge WALD. All right. Well, I will try to stay within it anyway.

The CHAIRMAN. Well, if you did, Judge, you would have 46 sec-
onds.

[Laughter]

The CHAIRMAN. I mean, I am no Rehnquist. But you go ahead
and take your time.

Judge WALD. All right. Okay.

Mr. BAcHUS. Yes. Actually, we are asking you to take longer.

Judge WALD. OKkay. I accept.

As one of the speakers has already pointed out, the Constitution
says nothing about signing statements. The Constitution is very
clear in Article I, Section 7, that when a bill that has passed both
Houses of Congress is presented to the President, quote from the
Constitution, “If he approves, he shall sign it. But if not, he shall
return it with his objections.” And it goes on to say, of course, that
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if both Houses re-pass it by a two-thirds vote, again a quote from
the Constitution, “It shall become a law.”

Now, this would seem to be relatively clear about the process by
which a bill becomes law. Yet I would have to acknowledge that
since the early 1800’s, Presidents of both parties have appended
signing statements to bills that they have approved.

Now, in most cases those signing statements are noncontrover-
sial. They say, this is a great bill. I want to thank “X” and I want
to thank “Y” for helping to pass it. Or even in cases of ambiguity,
if a provision in a bill is ambiguous, nobody has appeared to con-
trovert the President’s right to say, well, I want you to know that
in construing this ambiguous provision, I am going to construe it
in the following way.

Now, what has caused controversy is where the President has
said, I am not going to enforce this particular provision because I
think it is unconstitutional, or what we call the constitutional
avoidance interpretation, in which he says, if I interpret it in a cer-
tain way, then I will consider it unconstitutional. So I am not going
to interpret it in that way regardless of how clear the congressional
intent is that it should be interpreted in a particular way.

Now, one of the scholars who studied this at much greater depth
than I have, certainly, has said that up to 1981, there were 100
such provisions which had been challenged constitutionally by the
whole number of Presidents up to that time. But actually, in only
12 cases had the President gone on not to enforce the law after-
wards, after complaining.

And again, candor acknowledges that even in recent times, some
of our Presidents, Democratic as well as Republican, have used this
device. For instance, President Carter refused to abide by the rider
to an appropriations bill that prohibited his using funds to put in
effect his amnesty plan. He went ahead and used them. Somebody
attempted to sue, and the court threw the case out and said there
was no standing. And so his program went ahead.

Now, President Reagan began using the constitutionally object-
ing signing statements much more plentifully than had prior Presi-
dents. He also advanced, through his Attorney General, Edwin
Meese, the notion that courts in construing a statute ought to look
at presidential signing statements, and got them reproduced along
with legislative history in the U.S. Code and Congressional Service.

However, I 